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                                                                                            G.R. Case No.1066/2012 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           

G.R. Case No.1066/2012 

              (U/S-379/34 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Jatil Basumatary and Ors.  

       ---------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Asstt. P.P.  

Advocate for the accused: Mr. R. Khakhlari               

Evidence recorded on: 29.2.2016/11.3.2016 

Argument heard on: 11.3.2016  

Judgment delivered on: 11.3.2016  

 

JUDGMENT 

1. The prosecution case in brief is that on 1.9.2012 at night a power pump 

brought by one Goldongbir Basumatary for use in electrical tower had 

been stolen from the village field. After search in the village, on 8.9.2012 

the VDP secretary of the village caught red-handed accused Monoj 

Borgoyari at about 10:00 A.M. along with the pump set. It is alleged that  
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said accused revealed names of two other accused involved in the case 

namely Ritu Borgoyari, who is his elder brother of Monoj Borgoyari of 

village Uttar Raunagar and another namely Jatil Basumatary of village 

Bhurachuburi. It is also alleged that the accused persons had sold half of 

the pump set.  

2. To the aforesaid effect Sri Nirod Borah, who is the president of Uttar 

Raunagar Public Committee and Sri Mukut Nath, who is the VDP secretary 

of the village lodged a joint FIR against the accused persons before the 

O/C of Udalguri P.S. on 9.9.2012.  

3. On receipt of the FIR a case was registered vide Udalguri P.S. Case 

No.107/12 dated 9.9.2012, U/S-379/34 IPC against the accused persons. 

In due course the I/O duly investigated the case and after completion of 

investigation submitted charge sheet against all the three FIR named 

accused persons under the said sections of law. Hence, this case. 

4. After submission of charge sheet the learned CJM, Udalguri transferred 

the case for disposal to the court of learned First-Class Judicial 

Magistrate, Udalguri. Accordingly, summons were issued to both the 

absconder charge sheeted accused namely Ritu Borgoyari and Jatil 

Basumatary as well as to Monoj Borgoyari. Out of the three accused 

Monoj Borgoyari took bail from the court during the course of 

investigation. Subsequently, the case record was transferred to this court 

on 15.2.2014 for disposal. 

5. It is pertinent to note that in the meantime accused Monoj Borgoyari had 

expired prior to his appearance could be ensured. So, after examining the 

E.O. the case against him has been abated by my learned predecessor 

vide order dated 28.1.2015. In due course the case against other two 

accused was filed vide order dated 12.8.2015 by my learned predecessor 

basing on P & A report. But, subsequently accused Jatil Basumatary 

voluntarily appeared before the court and faced trial. On the other hand 

the case against other accused Ritu Borgoyari still stands filed. Hence, 

this judgement shall have effect only in respect of accused Jatil 

Basumatary.             Contd-P/3 
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6. In due course copies of relevant documents were furnished to the 

accused as per Section-207 of CrPC. After hearing both sides on the point 

of charges a formal charge has been framed against accused Jatil 

Basumatary U/S-379/34 of IPC. Then, the particulars of charges were 

read over and explained to which he pleaded not guilty and claimed to be 

tried. Thus, the case proceeded for trial.  

7. POINTS FOR DETERMINATION: 

“The point to be determined here is whether accused Jatil 

Basumatary, in furtherance of their common intention 

committed theft of a power pump set in the night of 

1.9.2012 brought by one Goldongbir Basumatary for use 

in electrical tower and thereby committed an offence 

punishable U/S-379/34 of IPC; and within my 

cognizance?” 

8. The prosecution side examined as many as 2(two) PWs, who are the 

informants of this case and exhibited the FIR and their signatures. 

Defence side declined to cross-examine both the witnesses. Then, at the 

instance of learned Assistant Public Prosecutor and also considering the 

fact that the evidence of other witnesses shall not improve the case of 

the prosecution, the evidence of prosecution was closed. 

9. After closure of prosecution evidence I have carefully gone through the 

case record and deposition of both the prosecution witnesses. They 

revealed no sufficient incriminating material against accused Jatil 

Basumatary. So, his statement U/S-313 CrPC is dispensed with. The 

accused declined to adduce defence evidence.  

10.  I have heard arguments from learned advocates of both sides; learned 

Asstt. P.P. Mr. Dipak Dahal for the prosecution and learned Mr. R. 

Khakhlari for the accused person. At the time of argument learned Mr. 

Khakhlari submitted that the prosecution has miserably failed to 

establish any case against the accused and therefore he is liable to be 

acquitted. On the other hand learned APP Mr. Dahal submitted that the  
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informant might have compromised the matter with the accused and so 

he prays for passing necessary order in view of available evidence in the 

record as per law. 

11.  I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

 

DISCUSSION, DECISION AND REASONS THEREOF: 

12.  In his evidence PW-1, deposed that he being the president of Village 

Public Committee lodged the FIR against the accused persons. He stated 

that on the date of occurrence accused Manoj was found selling a pump 

set to scrap buyer in the village. Then, the matter was informed to him 

and accordingly he informed the matter to the owner of the pump set 

Goldongbir Basumatary. This witness expressed his ignorance how 

present accused Jatil Basumatary has been implicated in this case. He 

stated that he has nothing to say against the accused as he did not file 

any complaint against him. Most interestingly this witness stated that the 

owner of the pump set Goldongbir Basumatary was not an inhabitant of 

their village. He was an NDFB (ceasefire) Cader and was a contractor. 

The witness further stated that he does not know the proper address of 

said Goldongbir.  

13.  On the other hand co-informant/PW-2 in his evidence stated that he 

knows accused Jatil Basumatary, who belongs to their nearby village. He 

also knows co-informant Nirod Borah/PW-1 According to him the 

occurrence took place about 2/3 years ago, probably in the year, 2012. 

The witness stated that at the relevant period a power pump had been 

stolen by one Monoj Borgoyari which was subsequently recovered. 

According to him said Monoj Borgoyari paid the cost of the pump set. He 

also stated that Monoj Borgoyari has already expired. He further stated 

that he has no more grievance against the accused and also not willing to 

further proceed with this case. 
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14.  I have carefully scrutinised the materials available in the record including 

the evidence adduced by both the prosecution witnesses. It is apparent 

from the record that both PW-1 and PW-2 were not the owners of the 

alleged power pump set. Instead one Goldongbir Basumatary was its 

owner. In view of availability of such material in the record it is clear 

enough that the informants did not suffer any loss. 

15.  On going through the charge sheet of the case the name of Goldongbir 

Basumatary has not been found in the list of prosecution witnesses. 

There is also no material in the record to find out his present as well as 

previous address. Most interestingly in his evidence PW-1 stated that the 

owner of the pump set Goldongbir Basumatary was not an inhabitant of 

their village. He was an NDFB (ceasefire) Cader and was a contractor. He 

further stated that he does not know the proper address of said 

Goldongbir. On the other hand PW-2 kept complete silence regarding the 

owner of the power pump set. In other words it can be said that the FIR, 

Ext.1 has not been lodged by a proper person. In the instant case said 

Goldongbir Basumatary was the proper person to lodge the FIR against 

the accused persons. 

16.  Again, it is well known that both PW-1 and PW-2 were renowned persons 

of the locality, they being the President of village public committee and 

VDP secretary of their village, respectively. Therefore, their testimony in 

respect of Goldongbir Basumatary cannot be discarded. 

17.  In view of above discussion it is crystal clear that there is no iota of 

evidence against accused Jatil Basumatary directly regarding his 

involvement into the crime. It is a fact that accused Monoj Borgoyari had 

allegedly told the informants that Jatil Basumatary and Ritu Borgoyari 

were also involved in the case. But, no such evidence has been given by 

both the informants before the court. Moreover, it is evident that the 

main named accused Monoj Borgoyari has already expired and the case 

against him has been abated. Under such circumstances I hold that the 

prosecution has miserably failed to establish the guilt against accused 

Jatil Basumatary. Therefore, he is acquitted from the charges in this case 

and set at liberty forthwith.           Contd-P/6 
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18.  However, the bail bond of the accused shall remain in force for the next 

six months from today in view of the spirit of Section-437 A of CrPC.   

19.  The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 11th 

day of March, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Nirod Borah--------------------PW-1 

ii. Sri Mukut Nath--------------------PW-2 

2. DEFENCE WITNESSES:--NIL--- 

 

2. PROSECUTION EXHIBITS: 

i. Ext.1---------------------FIR 

ii. Ext.1(1)-----------------Signature of PW-1 in Ext.1 

iii. Ext.1(2)-----------------Signature of PW-2 in Ext.1 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


